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The value of wetlands 
• Wetlands are among the most biologically productive habitats in 

the world 
• Some of the most financially valuable, especially as, spawning 

grounds and nurseries for fish and shellfish  
• Wetlands provide critical ecosystem services 

– controlling floods 
– maintaining water tables for agriculture 
– filtering toxic pollutants and improving water quality 
– controlling shoreline erosion 
– providing wildlife habitat 
– mangroves are able to absorb between 70–90% of the energy from a 

normal wave;  can provide considerable resistance to tsunami in 2004, 
clear you mangrove and coastal  forest, and you are much more 
vulnerable.  



Threatened wetlands 

• Wetlands are among the most threatened 
habitats in the world.  

• Despite their critical ecological and hydrological 
services destruction occurs from  
– building development 
– filling for agricultural land 
– dredging for aquaculture ponds 
– All kinds of water pollution 
More than halved the world’s wetlands since 1900. 

• Legal protections for wetlands can be 
controversial 



Aichi Target 11 
• By 2020, at least 17 per cent of terrestrial and inland water areas 

and 10 per cent of coastal and marine areas, especially areas of 
particular importance for biodiversity and ecosystem services, are 
conserved through effectively and equitably managed, ecologically 
representative and well-connected systems of protected areas and 
other effective area-based conservation measures, and integrated 
into the wider landscape and seascape.  

• Well-governed and effectively managed protected areas are a 
proven method for safeguarding both habitats and populations of 
species and for delivering important ecosystem services. Particular 
emphasis is needed to protect critical ecosystems such as tropical 
coral reefs, sea-grass beds, deepwater cold coral reefs, seamounts, 
tropical forests, peat lands, freshwater ecosystems and coastal 
wetlands. Additionally, there is a need for increased attention to 
the representativity, connectivity and management effectiveness of 
protected areas.  
 



Aichi Target 14  

• By 2020, ecosystems that provide essential 
services, including services related to water, 
and contribute to health, livelihoods and 
well-being, are restored and safeguarded, 
taking into account the needs of women, 
indigenous and local communities, and the 
poor and vulnerable.  
 



• Well-governed and effectively managed protected 
areas are a proven method for safeguarding both 
habitats and populations of species and for delivering 
important ecosystem services. Particular emphasis is 
needed to protect critical ecosystems such as tropical 
coral reefs, sea-grass beds, deepwater cold coral reefs, 
seamounts, tropical forests, peat lands, freshwater 
ecosystems and coastal wetlands. Additionally, there is 
a need for increased attention to the representativity, 
connectivity and management effectiveness of 
protected areas.  
 



Sustainable Development Goals 2014 
 6:‘Ensure availability and sustainable management of 

water and sanitation for all’ 
By 2030, 
achieve universal and equitable access to safe and 

affordable drinking water for all….. 
protect and restore water-related ecosystems, including 

mountains, forests, wetlands, rivers, aquifers and lakes 
expand international cooperation and capacity-building 

support to developing countries in water and sanitation 
related activities and programmes, including water 
harvesting, desalination, water efficiency, wastewater 
treatment, recycling and reuse technologies 

support and strengthen the participation of local 
communities for improving water and sanitation 
management 



Evolution of international law for 
freshwater ecosystems 

• World Heritage Convention  
• 1992 Convention on Biodiversity  
• Convention on Migratory species 
• Ramsar Convention 
• Watercourses Convention  
• Regional river conventions 



1992 Convention on Biodiversity  
• Each Contracting Party shall, as far as possible and as appropriate: 
• (a) Establish a system of protected areas or areas where special measures need to 

be taken to conserve biological diversity;( 
• b) Develop, where necessary, guidelines for the selection, establishment and 

management of protected areas or areas where special measures need to be taken 
to conserve biological diversity; 

• (c) Regulate or manage biological resources important for the conservation of 
biological diversity whether within or outside protected areas, with a view to 
ensuring their conservation and sustainable use; 

• (d) Promote the protection of ecosystems, natural habitats and the maintenance 
of viable populations of species in natural surroundings 
 

(e) Promote environmentally sound and sustainable development in areas adjacent to 
protected areas with a view to furthering protection of these areas; 

(f) Rehabilitate and restore degraded ecosystems and promote the recovery of 
threatened species, inter alia, through the development and implementation of 
plans or other management strategies; 



Ramsar Convention 

• Provides the framework for national action 
and international cooperation for the 
conservation and wise use of wetlands and 
their resources. 

•  168 members of the Convention 
• 2,186 Ramsar Sites 
• 208,449,277 ha is the total surface of 

designated sites world-wide  
• Some very large; some quite small 



 
Ramsar Convention 

 
1971 Ramsar Convention on wetlands of international 

importance, especially as waterfowl habitat 
One of the oldest of the modern multi—lateral 

environmental  agreements (conventions) 
“the conservation and wise use of all wetlands through local 

and national actions and international cooperation, as a 
contribution towards achieving sustainable development 
throughout the world” (Ramsar website) 

“Each Contracting Party shall consider its international 
responsibilities for the conservation, management and 
wise use of migratory stocks of waterfowl, both when 
designating entries for the List and when exercising its 
right to change entries in the List relating to wetlands 
within its territory”: Article 2(6) Convention  

 



Kakadu Ramsar Wetland (Australia) 
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Ramsar Site Austria: Sablatnigmoor  
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Ramsar Wetlands, Columbia Canada  
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General definition and basic 
obligations  

• Wetlands: Lakes and rivers, underground 
aquifers, swamps and marshes, wet grasslands, 
peatlands, oases, estuaries, deltas and tidal flats, 
mangroves and other coastal areas, coral reefs, 
and all human-made sites such as fish ponds, rice 
paddies, reservoirs and salt pans. 

• Each Contracting Party shall promote the 
conservation of wetlands and waterfowl by 
establishing nature reserves on wetlands, 
whether they are included in the List or not, and 
provide adequately for their wardening.  
 
 



 



Convention's three pillar approach: 

“work towards” the wise use of all of a country’s  
wetlands 

Must designate suitable wetlands for the list of 
Wetlands of International Importance (the 
“Ramsar List”) and ensure their effective 
management 

Cooperate internationally on transboundary 
wetlands, shared wetland systems and shared 
species 



Minister for the Environment & Heritage v Greentree 
2004 Federal Court of Australia 

• Prosecution under the Environment Protection 
and Biodiversity Conservation Act 1999 
(Australia) 

• EPBC Act has strong implementing provisions for 
Multi-lateral evnrinmental agreements  

• ‘(1) A person must not take an action that:(a) has 
or will have a significant impact on the ecological 
character of a declared  Ramsar  wetland; or 

• (b) is likely to have a significant impact on the 
ecological character of a 
declared  Ramsar  wetland. 



Minister for the Environment & 
Heritage v Greentree  

• Allegations concern one component of 
the  Ramsar  Gwydir Wetlands constituting an area of 
about 100 hectares, which was referred to in evidence 
as the Windella component of the  Ramsar  Gwydir 
Wetlands (the ‘Windella  Ramsar  site’).  

• The Windella  Ramsar  site is wholly within the 
boundaries of a property known as ‘Windella’ which 
itself comprises about 2,000 hectares. The 
respondents are alleged to have damaged the 
Windella  Ramsar  site by clearing and ploughing it at 
some time between 27 June 2002 and 30 July 2003. 
 



Gwydir Ramsar Wetlands Site 
Northern New South Wales 
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Windella Ramsar wetland after clearing 

Greentree Case: destruction of 
wetlands under the EPBC Act 1999 
 
 
Windella Ramsar wetland before 
clearing 

© Department 
of Environment 
and Heritage 



• Allegations concern one component of 
the  Ramsar  Gwydir Wetlands constituting an area of 
about 100 hectares, which was referred to in evidence 
as the Windella component of the  Ramsar  Gwydir 
Wetlands (the ‘Windella  Ramsar  site’).  

• The Windella  Ramsar  site is wholly within the 
boundaries of a property known as ‘Windella’ which 
itself comprises about 2,000 hectares. The 
respondents are alleged to have damaged the 
Windella  Ramsar  site by clearing and ploughing it at 
some time between 27 June 2002 and 30 July 2003. 

• Greentree fined AUD$450,000  
 



Conclusions 

• Ramsar Convention only one of several 
conventions relevant to freshwater 
ecosystems 

 
– Now go on to consider some of the other 

Conventions  



Rivers as protected areas 
 

Rivers as protected areas 
Hydro dams as threats to biodiversity 
Mekong River example 

 



Transboundary Environmental Impact 
Assessment 

 Duty under customary international law to 
prevent harm 
 The Rio Declaration on Environment and 

Development formulates this obligation: 
“States have, in accordance with the Charter of 
the United Nations and the principles of 
international law the responsibility to ensure 
that activities within their jurisdiction or control 
do not cause damage to the environment of 
other States or of areas beyond the limits of 
national jurisdiction.”  

 



3. Transboundary EIA 
 International Court of Justice has stated, there is “a 

requirement under general international law to undertake 
an Environmental Impact Assessment where there is a risk 
that the proposed industrial activity may have a significant 
adverse impact in a transboundary context, in particular, on 
a shared resource.  Moreover, due diligence, and the duty of 
vigilance and prevention which it implies, would not be 
considered to have been exercised, if a party planning works 
liable to affect the regime of the river or the quality of its 
waters did not undertake an Environmental Impact 
Assessment on the potential effects of such works.”  

 A Transboundary EIA has not been conducted but SEA and 
PNPCA identify threats of serious and irreversible damage 
from damming the mainstream. 
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Outline of Mekong Policy and Legal Issues 

• Introduction to the Mekong Region 
• Biodiversity Issues in the Mekong 
• Development threats 
• Institutional structures 
• Legal frameworks 

– International:  The Mekong River Agreement 
– National laws 

• Protected Areas issues 
• Conclusions to Mekong analysis  
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The Mekong River: 4193 kms, through six countries: 
a major transnational management challenge  

 



Planned mainstream 
dams on the 
Mekong River 



Cascade of dams on the Mekong River 
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Introduction to the Mekong Region 
 • 4193 kms of river, through six countries from Tibet headwaters 

through Yunnan Province, China, then Myanmar, Laos, Thailand, 
Cambodia, Vietnam and out through the Mekong delta 

• >70 million people live in the Mekong River basin 
• 8 out of 10 people depend on the basin for sustenance:  fish and 

agriculture 
• Region has great internal and external conflict, which has affected 

legal and policy development 
• Population growth high in each of the lower Mekong countries 

(Will double in Cambodia and Laos in the next 20 years) 
• In Lower Mekong growth from 55 million to 90 million by 2025 

• Many threats to biodiversity, and no adequate regional 
and national framework for its protection 
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Mekong River Agreement 1995 

• After long period of inactivity, the 
Mekong River Committee was revived 
and established the Mekong River 
Commission under the Agreement on the 
Cooperation for Sustainable 
Development of the Mekong River 

• Parties: Laos, Cambodia, Vietnam and 
Thailand (not China or Myanmar) 
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The Mekong Agreement 
 

• The 1995 Agreement on the Cooperation for the 
Sustainable Development of the Mekong River Basin can 
be analyzed and evaluated from the perspective of 
international law in general and international water law 
in particular    
 

• The international law principle of equitable utilization of 
watercourses is a specific aspect of the  discussion, as is 
the comparison of the 1995 Agreement with the 
provisions of the 1997 Convention on the Law of the Non-
navigational Uses of International Watercourses.   
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Outline of Mekong Policy and Legal Issues 

• Introduction to the Mekong Region 
• Biodiversity Issues in the Mekong 
• Development threats 
• Institutional structures 
• Legal frameworks 

– International:  The Mekong River Agreement 
– National laws 

• Protected Areas issues 
• Conclusions to Mekong analysis  
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The Mekong River: 4193 kms, through six countries: 
a major transnational management challenge  
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Mekong Basin 
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Murray-Darling Basin 
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Introduction to the Mekong Region 
 • 4193 kms of river, through six countries from Tibet headwaters 

through Yunnan Province, China, then Myanmar, Laos, Thailand, 
Cambodia, Vietnam and out through the Mekong delta 

• >70 million people live in the Mekong River basin 
• 8 out of 10 people depend on the basin for sustenance:  fish and 

agriculture 
• Region has great internal and external conflict, which has affected 

legal and policy development 
• Population growth high in each of the lower Mekong countries 

(Will double in Cambodia and Laos in the next 20 years) 
• In Lower Mekong growth from 55 million to 90 million by 2025 

• Many threats to biodiversity, and no adequate regional 
and national framework for its protection 
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Mekong River Agreement 1995 

• After long period of inactivity, the 
Mekong River Committee was revived 
and established the Mekong River 
Commission under the Agreement on the 
Cooperation for Sustainable 
Development of the Mekong River 

• Parties: Laos, Cambodia, Vietnam and 
Thailand (not China or Myanmar) 
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The Mekong Agreement 
 

• The 1995 Agreement on the Cooperation for the 
Sustainable Development of the Mekong River Basin can 
be analyzed and evaluated from the perspective of 
international law in general and international water law 
in particular    
 

• The international law principle of equitable utilization of 
watercourses is a specific aspect of the  discussion, as is 
the comparison of the 1995 Agreement with the 
provisions of the 1997 Convention on the Law of the Non-
navigational Uses of International Watercourses.   
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Biodiversity and Development Issues in the Mekong 
 

• Human population pressure 
• Protected areas system not strong 
• Dam building on Mekong and tributaries: in 

China, Laos, Thailand for electricity and 
navigation 

• River water extraction disturbs spawning 
and migration, lowers fish populations, 
some of which are collapsing 
– Cambodia: 50 % crash of fish in the 2003 wet 

season in Tonle Sap lake  
• Agriculture: rice depends on large volumes 

of water 
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Population and natural resource 
management 

The natural resource management issues and priorities differ in 
each of the countries and the level of development and 
populations vary significantly.  

• In north-east Thailand, with over 20 million people, the water 
resources are virtually fully developed and problems are 
emerging associated with salinisation of arable lands as result 
of over-clearing of native vegetation and poor irrigation, soil 
erosion, and declining water quality in the rivers and streams.  

• In Laos, with 5 million people and a much poorer country from 
a GDP perspective, the water resources are largely 
undeveloped.  

• Cambodia, with 10 million people, is recovering from decades 
of war, and in the Mekong delta some 20 million  

• Vietnamese live on some of the most highly productive 
agricultural land in the world. 
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Summary of conflicting issues affecting 
the Mekong Basin 

1. China controls upstream flows, but not a member of the Mekong 
Agreement 

2. The Thais want more water 

3. The Laotians want capital and expertise to develop hydropower for 
export to Thailand and Vietnam 

4.  The Cambodians need capital and infrastructure and to secure 
sustainable fishery resources in the Tonle Sap (Great Lake) 

5. The Vietnamese do not want any upstream development to 
exacerbate salt water intrusion in the Mekong delta during the dry 
season. 
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The Mekong River 
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Legal frameworks in the Mekong Basin 

International;  The Mekong River 
Agreement 

 
National:  each country has fairly weak 

legal frameworks, especially Laos, and 
Cambodia 

– None have specific laws to implement 
the Mekong River Agreement 
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Mekong River Agreement 1995 

 Mekong River Committee established in the 1950s 
After long period of inactivity, Committee was revived 

and established the Mekong River Commission under 
the Agreement on the Cooperation for Sustainable 
Development of the Mekong River in 1995 

• Parties: Laos, Cambodia, Vietnam and Thailand (not 
China or Myanmar) 
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The Mekong Agreement 
• Directed to protection of  environment, natural resources, 

aquatic life,  and ecological balance of the Mekong River 
Basin from pollution and other harmful effects resulting 
from development plans and uses of water and related 
resources 

• Includes international law principle of “reasonable and 
equitable utilisation”, provides for  prevention and 
cessation of harmful effects, state responsibility for 
damage to riparian states and remedial action, and 
includes the concept of sustainable development 

• However, not a comprehensive agreement, and 
implementation is presently not strong 



Ben Boer 52 

Agreement on the Cooperation for the Sustainable 

Development of the Mekong River Basin  
 

OBJECTIVES AND PRINCIPLES OF COOPERATION 
Article 1. Areas of Cooperation 
 

 The parties agree: 

To cooperate in all fields of sustainable development, 
utilization, management and conservation of the water and 
related resources of the Mekong River Basin including, but 
not limited to irrigation, hydro-power, navigation, flood 
control, fisheries, timber floating, recreation and tourism, in 
a manner to optimize the multiple-use and mutual benefits 
of all riparians and to minimize the harmful effects that 
might result from natural occurrences and man-made 
activities.  
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Article 2. Projects, Programs and Planning 
 

To promote, support, cooperate and coordinate in the development of the full 

potential of sustainable benefits to all riparian States and the prevention of 

wasteful use of Mekong River Basin waters, with emphasis and 

preference on joint and/or basin-wide development projects 

and basin programs through the formulation of a basin 

development plan, that would be used to identify, categorize and prioritize 

the projects and programs to seek assistance for and to implement at the basin 

level. 
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Article 3. Protection of the Environment and 
Ecological Balance 

• To protect the environment, 
natural resources, aquatic life and 
conditions, and ecological balance 
of the Mekong River Basin from 
pollution or other harmful effects 
resulting from any development 
plans and uses of water and related 
resources in the Basin. 
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Article 4. Sovereign Equality and 
Territorial Integrity 

 
• To cooperate on the basis 

of sovereign equality and 
territorial integrity in the 
utilization and protection 
of the water resources of 
the Mekong River Basin. 
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Article 5. Reasonable and Equitable Utilization 
 

• To utilize the waters of the Mekong River 
system in a reasonable and equitable manner 
in their respective territories, pursuant to all 
relevant factors and circumstances, the Rules 
for Water Utilization and Inter-basin Diversion 
provided for under Article 26 and the 
provisions of A and B below: 

• A. On tributaries of the Mekong River, 
including Tonle Sap, intra-basin uses and 
inter-basin diversions shall be subject to 
notification to the Joint Committee. 
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B. On the mainstream of the Mekong River: 
 

1. During the wet season: 
a) Intra-basin use shall be subject to notification to the Joint Committee. 
b) Inter-basin diversion shall be subject to prior consultation which 

aims at arriving at an agreement by the Joint Committee. 
 
2. During the dry season: 
a) Intra-basin use shall be subject to prior consultation which 

aims at arriving at an agreement by the Joint Committee. 
b) Any inter-basin diversion project shall be agreed upon by the Joint 

Committee through a specific agreement for each project prior to any 
proposed diversion. However, should there be a surplus quantity of 
water available in excess of the proposed uses of all parties in any dry 
season, verified and unanimously confirmed as such by the Joint 
Committee, an inter-basin diversion of the surplus could be made 
subject to prior consultation 
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Other relevant articles   

• Article 6. Maintenance of Flows on the Mainstream 
• Article 7. Prevention and Cessation of Harmful 

Effects 
• Article 8. State Responsibility for Damages 
• Article 9. Freedom of Navigation 
•   
• Article 10. Emergency Situations 
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 Institutional Framework 
 

MEKONG RIVER COMMISSION, based in Vientiane, Laos 
 
Article 11. Status 
• The institutional framework for cooperation in the Mekong River Basin under 

this Agreement shall be called the Mekong River Commission and shall, for 
the purpose of the exercise of its functions, enjoy the status of an 
international body, including entering agreements and obligations 
with the donor or international community. 

• Questions: 
• Is the  MRC, or is it intended to be, a river basin organisation with 

responsibility for overall management of the river system as a whole? 
• Is its main focus the ecosystem of the river, or the economic welfare of 

its people? 
• Who are the stakeholders? 
• Are they adequately represented  in decision-making? 
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Implementing legislative framework of the 4 
member countries )Vietnam, Thailand, Laos & 

Cambodia 

• No specific adoption of the provisions of the Mekong 
Agreement in their national environmental and resources law.   

• But, each of the legislative regimes is sufficiently broadly 
drawn for the obligations of member countries under the 
Mekong Agreement to be carried out on the basis of the 
existing law, if there was both political will and institutional 
capacity to promote this. 

• It would seem desirable, for each of the member countries to 
enact specific legislation to adopt the Mekong Agreement, and 
to spell out the ways in which the Agreement would be 
consistently adopted in the particular jurisdiction.  
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Reform of the Agreement 
Confusion about the MRC’s role, and the level of its strength of its authority 
The Mekong Agreement gives the Commission an outline of its 

responsibilities, but its precise functions and authority can be 
characterized as too vague.   

The lack of clear legal authority has flow-on effects in terms of the 
enforceability of the Basin Development Plan, the Water Utilization Plan 
and the Environment Program 

A more precise legal mandate for the Commission and its component 
programs needs to be set out in the Agreement itself, or, at least, in a 
Protocol to the Agreement.   
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Conclusions on the Mekong 
Agreement 

• Need for a much stronger Mekong Agreement, based 
on modern water management principles, with 
binding Rules on  equitable and reasonable utilisation 

• Need for more resources for the Mekong River 
Commission 

• Need for coherent and coordinated national 
legislation to implement the Mekong agreement 

• Need for local capacity-building in environmental law 
and policy 



Ben Boer 63 

1997 Watercourses Convention: Article 5 Equitable 
and reasonable utilization and participation 

   

•    
1.    Watercourse States shall in their respective territories 
utilize an international watercourse in an equitable and 
reasonable manner. In particular, an international watercourse 
shall be used and developed by watercourse States with a 
view to attaining optimal and sustainable utilization thereof 
and benefits therefrom, taking into account the interests of 
the watercourse States concerned, consistent with adequate 
protection of the watercourse.  
   
2.    Watercourse States shall participate in the use, 
development and protection of an international watercourse 
in an equitable and reasonable manner. Such participation 
includes both the right to utilize the watercourse and the duty 
to cooperate in the protection and development thereof, as 
provided in the present Convention.  
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 The main contrasts between the Mekong 
Agreement and the 1997 Convention are: 

 In the 1997 Convention: 
– Inclusion of both surface waters and  ground waters in the definition 

of “watercourse” Mekong Agreement does not specifically include 
ground water  This is important in terms of including the whole of 
the hydrological cycle within the Agreement. 

– Requiring parties to negotiate “in good faith”. 
– Includes more detailed requirements for equitable and reasonable 

utilization 
– An explicit obligation not to cause significant harm 
– Information exchange and notification of planned measures is 

explicitly mentioned  
– There is an explicit obligation for protection and preservation of 

ecosystems and prevention, reduction and control of pollution, as 
well as control of alien species 

– Provisions on spreading the costs of regulation work  (i.e. hydraulic 
works etc. regulating the flow of the river). 
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1995 Agreement and 1997 Convention compared 

• Watercourses Convention incorporates a 
number of principles and provisions which are 
not found, or not explicitly set out, in the 
Mekong Agreement.   



Selected country 
response: Cambodia 

• Reading  
 

•  Attachment 3: The Legal 
Framework for Mekong 
Water Governance 

 
 
 

 
 
 



 

Power and 
Responsibility 
 
http://www.usyd.edu.au/mekong
/documents/power_and_responsi
bility_fullreport_2009.pdf :  
 



• The Constitution also includes provisions which refer more specifically to water. They are: 
• • Article 58-  
• o State property notably comprises land, mineral resources, mountains, sea, underwater, continental shelf, 

coastline, airspace, islands, rivers, canals, streams, lakes, forests, natural resources, economic and cultural centers, 
bases for national defense and other facilities determined as State property.  

• o The control, use and management of State properties shall be determined by law.  
• Article 59-  
• o The State shall protect the environment and balance of abundant natural resources and establish a precise plan 

of management of land, water, air, wind geology, ecologic system, mines, energy, petrol, and gas, rocks and sand, 
gems, forests and forest products, wildlife, fish and aquatic resources.  

• • Article 61- 
• o The State shall promote economic development in all sectors and remote areas, especially in agriculture, 

handicrafts industry, with attention to policies of water, electricity, roads, and means of transport, modern 
technology and a system of credit.  

• • Article 72-  
• o The health of the people shall be guaranteed. The State shall give full consideration to disease prevention and 

medical treatment. Poor citizens shall receive free medical consultation in public hospitals, infirmaries and 
maternities.  

• All of these provisions commit the national government of Cambodia to achieving effective management of 
Cambodia’s water, and other related, resources. Specifically, Art. 59 requires the government to develop a plan of 
management for water resources. Art. 61 requires the development of a water policy as it relates to economic 
development, while the pollution of water must be given the government’s ‘full consideration’ under Art. 72. 
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Cambodia example: Tônlé Sap (Great Lake)  
• Cambodia’s population depends a great deal 

on the Tônlé Sap (Great Lake) for fish and 
agriculture 

• Lake needs large quantities of water from the 
Mekong (reverse flow for wet season) 

• Cambodia has low bargaining power in terms 
of water flows 
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Ben Boer 72 
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The Tônlé Sap 
(Great Lake) 

• A shallow lake in western Cambodia; part of the Mekong 
River system.  

• Largest lake of Southeast Asia and is fed by numerous 
streams. In dry season it drains by the Tônlé Sap River 
southeast to the Mekong River.  

• During the wet monsoon season of June to November, the 
high waters of the Mekong River reverse the flow of the 
Tônlé Sap River and increase the size of the lake from 
2,600 to 10,400 sq km (about 1,000 to 4,020 sq mi). When 
the high waters recede, the flow reverses 

• Provides a unique and important balance to the Mekong 
River downstream of the lake and ensures a flow of fresh 
water during the dry season into the Mekong delta in 
Vietnam 

• It  buffers the intrusion of salt water from the South China 
Sea into the rich agricultural lands of the delta. 
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Biodiversity and Development Issues in the Mekong 
 

• Human population pressure 
• Protected areas system not strong 
• Dam building on Mekong and tributaries: in 

China, Laos, Thailand for electricity and 
navigation 

• River water extraction disturbs spawning 
and migration, lowers fish populations, 
some of which are collapsing 
– Cambodia: 50 % crash of fish in the 2003 wet 

season in Tonle Sap lake  
• Agriculture: rice depends on large volumes 

of water 
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Population and natural resource 
management 

The natural resource management issues and priorities differ in 
each of the countries and the level of development and 
populations vary significantly.  

• In north-east Thailand, with over 20 million people, the water 
resources are virtually fully developed and problems are 
emerging associated with salinisation of arable lands as result 
of over-clearing of native vegetation and poor irrigation, soil 
erosion, and declining water quality in the rivers and streams.  

• In Laos, with 5 million people and a much poorer country from 
a GDP perspective, the water resources are largely 
undeveloped.  

• Cambodia, with 10 million people, is recovering from decades 
of war, and in the Mekong delta some 20 million  

• Vietnamese live on some of the most highly productive 
agricultural land in the world. 
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Summary of conflicting issues affecting 
the Mekong Basin 

1. China controls upstream flows, but not a member of the Mekong 
Agreement 

2. The Thais want more water 

3. The Laotians want capital and expertise to develop hydropower for 
export to Thailand and Vietnam 

4.  The Cambodians need capital and infrastructure and to secure 
sustainable fishery resources in the Tonle Sap (Great Lake) 

5. The Vietnamese do not want any upstream development to 
exacerbate salt water intrusion in the Mekong delta during the dry 
season. 
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The Mekong River 

 



Cascade of dams on the Mekong River 
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Summary of conflicting issues in the 
Mekong River Basin 

1. China controls upstream flows, but is not a member of the Mekong 
Agreement 

2. The Thais want more water, and more electricity, so more dams 

3. The Laotians want capital and expertise to develop hydropower for 
export to Thailand and Vietnam 

4.  The Cambodians need capital and infrastructure and to secure 
sustainable fishery resources in the Tonle Sap (Great Lake), thus more 
water required 

5. The Vietnamese do not want any upstream development to 
exacerbate salt water intrusion in the Mekong delta during the dry 
season, but they also want more hydropower development,  



 

Introduction to Mekong hydro development 

81 
Source: MRC Secretariat, 2009 

• Significant projected increases in electricity 
demand, combined with new private sector 
sources of capital within the region, are 
driving a rapid expansion of hydropower 
development in the MRB. 
 

• Hydropower development of the Upper 
Mekong mainstream in Yunnan Province, 
China (known as Lancang River in China) 
 

• Recent revival of plans for hydropower 
projects on the Lower Mekong mainstream 

• Controversial Xayaburi dam has begun 
construction  



Dams on the tributaries 

82 

Source: MRC Secretariat, State of the Basin Report 2010 

• Mainstream hydropower development compounded 
by about tributary dam projects existing, under 
construction or proposed 
 

• Resulting in: 
• Increase in regional dry season flows and 

reduction in peak wet season flows affecting 
seasonal floodplains 

• Sediment trapping and reduction in 
mainstream sediment loads 

• Adverse impacts on fish spawning and 
migration and resulting depletion of fish stocks 

• Displacement of large numbers of people 

• Consequent effects of these impacts  on 
human rights 

 



Environmental and human rights 
issues of dam construction 

• Environmental issues and human rights 
issues are closely related: 
– decreases in biodiversity: loss of food sources 
– reduction of land available for agriculture: food 

security 
– loss of fish production 
– loss of cultural heritage 
– loss of traditional livelihoods 
– displacement of millions of people.   

• While the rate of construction has slowed 
down, especially in North America and 
Europe,  in Asia, the planning and 
construction of dams has proceeded apace.  



Displacement, hydropower and human rights in the 
Mekong 

Around 30 million people live and work within 15 km of the Mekong 
River throughout the Lower Mekong Basin (i.e. Vietnam, Cambodia, 
Laos and Thailand  

Of the 30 million, 2.1 million are local riparian communities living within 
5 km of the river who are expected to be most at risk to the direct 
and )indirect impacts of the Lower Mekong mainstream dams.  

Of the 2.1 million, over 100,000 will suffer direct impacts from the 12 
Lower Mekong Basin mainstream projects: 

 Losing their homes land and require resettlement .  
 More than 2 million people in 47 districts living within the proposed 

reservoirs, dam sites and immediately downstream of the 11 LMB 
mainstream projects are at highest risk of indirect impacts from the 
LMB mainstream projects. 
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Legal frameworks in the Mekong Basin 

International;  The Mekong River 
Agreement 

 
National:  each country has fairly weak 

legal frameworks, especially Laos, and 
Cambodia 

– None have specific laws to implement 
the Mekong River Agreement 



Ben Boer 86 

Mekong River Agreement 1995 

 Mekong River Committee established in the 1950s 
After long period of inactivity, Committee was revived 

and established the Mekong River Commission under 
the Agreement on the Cooperation for Sustainable 
Development of the Mekong River in 1995 

• Parties: Laos, Cambodia, Vietnam and Thailand (not 
China or Myanmar) 
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The Mekong Agreement 
• Directed to protection of  environment, natural resources, 

aquatic life,  and ecological balance of the Mekong River 
Basin from pollution and other harmful effects resulting 
from development plans and uses of water and related 
resources 

• Includes international law principle of “reasonable and 
equitable utilisation”, provides for  prevention and 
cessation of harmful effects, state responsibility for 
damage to riparian states and remedial action, and 
includes the concept of sustainable development 

• However, not a comprehensive agreement, and 
implementation is presently not strong 
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Agreement on the Cooperation for the Sustainable 

Development of the Mekong River Basin  
 

OBJECTIVES AND PRINCIPLES OF COOPERATION 
Article 1. Areas of Cooperation 
 

 The parties agree: 

To cooperate in all fields of sustainable development, 
utilization, management and conservation of the water and 
related resources of the Mekong River Basin including, but 
not limited to irrigation, hydro-power, navigation, flood 
control, fisheries, timber floating, recreation and tourism, in 
a manner to optimize the multiple-use and mutual benefits 
of all riparians and to minimize the harmful effects that 
might result from natural occurrences and man-made 
activities.  
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Article 2. Projects, Programs and Planning 
 

To promote, support, cooperate and coordinate in the development of the full 

potential of sustainable benefits to all riparian States and the prevention of 

wasteful use of Mekong River Basin waters, with emphasis and 

preference on joint and/or basin-wide development projects 

and basin programs through the formulation of a basin 

development plan, that would be used to identify, categorize and prioritize 

the projects and programs to seek assistance for and to implement at the basin 

level. 
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Article 3. Protection of the Environment and 
Ecological Balance 

• To protect the environment, 
natural resources, aquatic life and 
conditions, and ecological balance 
of the Mekong River Basin from 
pollution or other harmful effects 
resulting from any development 
plans and uses of water and related 
resources in the Basin. 
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Article 4. Sovereign Equality and Territorial 
Integrity 

 

• To cooperate on the basis 
of sovereign equality and 
territorial integrity in the 
utilization and protection 
of the water resources of 
the Mekong River Basin. 
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Article 5. Reasonable and Equitable Utilization 
 

• To utilize the waters of the Mekong River 
system in a reasonable and equitable manner 
in their respective territories, pursuant to all 
relevant factors and circumstances, the Rules 
for Water Utilization and Inter-basin Diversion 
provided for under Article 26 and the 
provisions of A and B below: 

• A. On tributaries of the Mekong River, 
including Tonle Sap, intra-basin uses and 
inter-basin diversions shall be subject to 
notification to the Joint Committee. 
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B. On the mainstream of the Mekong River: 
 

1. During the wet season: 
a) Intra-basin use shall be subject to notification to the Joint Committee. 
b) Inter-basin diversion shall be subject to prior consultation which 

aims at arriving at an agreement by the Joint Committee. 
 
2. During the dry season: 
a) Intra-basin use shall be subject to prior consultation which 

aims at arriving at an agreement by the Joint Committee. 
b) Any inter-basin diversion project shall be agreed upon by the Joint 

Committee through a specific agreement for each project prior to any 
proposed diversion. However, should there be a surplus quantity of 
water available in excess of the proposed uses of all parties in any dry 
season, verified and unanimously confirmed as such by the Joint 
Committee, an inter-basin diversion of the surplus could be made 
subject to prior consultation 
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Other relevant articles   

• Article 6. Maintenance of Flows on the Mainstream 
• Article 7. Prevention and Cessation of Harmful 

Effects 
• Article 8. State Responsibility for Damages 
• Article 9. Freedom of Navigation 
•   
• Article 10. Emergency Situations 
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 Institutional Framework 
 

MEKONG RIVER COMMISSION, based in Vientiane, Laos 
 
Article 11. Status 
• The institutional framework for cooperation in the Mekong River Basin under 

this Agreement shall be called the Mekong River Commission and shall, for 
the purpose of the exercise of its functions, enjoy the status of an 
international body, including entering agreements and obligations 
with the donor or international community. 

• Questions: 
• Is the  MRC, or is it intended to be, a river basin organisation with 

responsibility for overall management of the river system as a whole? 
• Is its main focus the ecosystem of the river, or the economic welfare of 

its people? 
• Who are the stakeholders? 
• Are they adequately represented  in decision-making? 
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Implementing legislative framework of the 4 member 
countries )Vietnam, Thailand, Laos & Cambodia 

• No specific adoption of the provisions of the Mekong 
Agreement in their national environmental and resources law.   

• But, each of the legislative regimes is sufficiently broadly 
drawn for the obligations of member countries under the 
Mekong Agreement to be carried out on the basis of the 
existing law, if there was both political will and institutional 
capacity to promote this. 

• It would seem desirable, for each of the member countries to 
enact specific legislation to adopt the Mekong Agreement, and 
to spell out the ways in which the Agreement would be 
consistently adopted in the particular jurisdiction.  
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Reform of the Agreement 
Confusion about the MRC’s role, and the level of its strength of its authority 
The Mekong Agreement gives the Commission an outline of its 

responsibilities, but its precise functions and authority can be 
characterized as too vague.   

The lack of clear legal authority has flow-on effects in terms of the 
enforceability of the Basin Development Plan, the Water Utilization Plan 
and the Environment Program 

A more precise legal mandate for the Commission and its component 
programs needs to be set out in the Agreement itself, or, at least, in a 
Protocol to the Agreement.   
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Conclusions on the Mekong 
Agreement 

• Need for a much stronger Mekong Agreement, based 
on modern water management principles, with 
binding Rules on  equitable and reasonable utilisation 

• Need for more resources for the Mekong River 
Commission 

• Need for coherent and coordinated national 
legislation to implement the Mekong agreement 

• Need for local capacity-building in environmental law 
and policy 
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1997 Watercourses Convention: Article 5 Equitable and 
reasonable utilization and participation 

   

•    
1.    Watercourse States shall in their respective territories 
utilize an international watercourse in an equitable and 
reasonable manner. In particular, an international watercourse 
shall be used and developed by watercourse States with a 
view to attaining optimal and sustainable utilization thereof 
and benefits therefrom, taking into account the interests of 
the watercourse States concerned, consistent with adequate 
protection of the watercourse.  
   
2.    Watercourse States shall participate in the use, 
development and protection of an international watercourse 
in an equitable and reasonable manner. Such participation 
includes both the right to utilize the watercourse and the duty 
to cooperate in the protection and development thereof, as 
provided in the present Convention.  
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 The main contrasts between the Mekong 
Agreement and the 1997 Convention are: 

 
In the 1997 Convention: 

– Inclusion of both surface waters and  ground waters in the definition 
of “watercourse” Mekong Agreement does not specifically include 
ground water  This is important in terms of including the whole of 
the hydrological cycle within the Agreement. 

– Requiring parties to negotiate “in good faith”. 
– Includes more detailed requirements for equitable and reasonable 

utilization 
– An explicit obligation not to cause significant harm 
– Information exchange and notification of planned measures is 

explicitly mentioned  
– There is an explicit obligation for protection and preservation of 

ecosystems and prevention, reduction and control of pollution, as 
well as control of alien species 

– Provisions on spreading the costs of regulation work  (i.e. hydraulic 
works etc. regulating the flow of the river). 

 



Conclusions? 
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China’s Three Gorges: Protected Area? World 
Heritage?  
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